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WSR 10-01-036
PERMANENT RULES
DEPARTMENT OF
FISH AND WILDLIFE

[Order 09-264—Filed December 7, 2009, 3:52 p.m., effective January 7,
2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Amend WAC 232-16-800 Johnson Debay's
Slough Game Reserve.

Citation of Existing Rules Affected by this Order:
Amending WAC 232-16-800.

Statutory Authority for Adoption: RCW 77.12.047,
77.12.020, 77.12.040, 77.12.570, 77.12.210.

Adopted under notice filed as WSR 09-19-147 on Sep-
tember 23, 2009.

Changes Other than Editing from Proposed to Adopted
Version: Changes from the text of the proposed rule and rea-
sons for difference:

¢ The name of Debay's Slough Road was changed to
Debay's Isle Road to match the actual road name.

* The words "white corner marker" was deleted
because the point of reference was no longer
needed.

*  The distance traveled east along the south bank of
the Skagit River was changed from 2200 feet to
3750 feet in order to make the reserve boundary
close at the northeast corner.

*  The distance traveled south along the fence line was
changed from 150 feet to 855 feet in order to reflect
the incorporation of additional acreage within the
reserve.

¢ The words "southeast 1050 feet to fence line, then"
was removed since they no longer describe the
boundary which places additional acreage in the
reserve.

*  The distance traveled east along the fence line was
changed from 1090 feet to 435 feet to correctly align
the boundary with the point of origin.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 4, 2009.

Miranda Wecker, Chair

Fish and Wildlife Commission
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AMENDATORY SECTION (Amending Order 08-197, filed
8/13/08, effective 9/13/08)

WAC 232-16-800 Johnson/Debay's Slough Game
Reserve. In Skagit County, beginning at the intersection of
Francis Road and Debay's ((Sleugh)) Isle Road; then south
and west along Francis Road (3090 feet) to white corner
marker; then north (1265 feet) to the middle of Debay's
Slough (white corner marker); then westerly (2087 feet)
along the channel of Debay's Slough to the western tip of the
farmed portion of Debay's Island; then northerly (1485 feet)
to the south bank of the Skagit River (white corner marker);
then easterly (((2260)) 3750 feet) along the south bank of the
Skagit River to fence line (white corner marker); then south
along fence line (((359)) 855 feet) to corner post; then
((seutheast1H050-feettofenece linethen)) cast ((1690-feet))
along fence line (435 feet) to fence intersection; then south
(300 feet) along fence line to existing tree line (white corner
marker); then continue south (835 feet) to south shoreline of
Debay's Slough (white corner marker); then easterly and
southerly along the west shoreline of Debay's Slough (1770
feet) to the south side of Debay's ((Steugh)) Isle Road (white
corner marker); then east along the south side of Debay's
((Steugh)) Isle Road to the intersection of Francis Road and
the point of beginning.

WSR 10-01-042
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed December 8, 2009, 11:10 a.m., effective January 8, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-61A-302 Disposition of proceeds
and affidavit batch transmittal, explains how the counties, the
department of revenue, and the state treasurer process the
taxes and administrative fees received under chapter 458-
61A WAC, Real estate excise tax (REET).

The department is amending WAC 458-61A-302 to rec-
ognize provisions of HB 2170 (chapter 486, Laws of 2005).
This legislation removed the dedication of the state portion of
the REET "for the support of common schools." Additional
editing changes to existing language in the rule have been
made.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-61A-302 Disposition of proceeds and
affidavit batch transmittal.

Statutory Authority for Adoption:
(1)(a), 82.32.300, and 82.01.060(2).

Adopted under notice filed as WSR 09-19-077 on Sep-
tember 16, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

RCW 34.05.353
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Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 8, 2009.
Alan R. Lynn
Rules Coordinator

AMENDATORY SECTION (Amending WSR 05-23-093,
filed 11/16/05, effective 12/17/05)

WAC 458-61A-302 Disposition of proceeds and affi-
davit batch transmittal. (1) Introduction. This rule
explains how the counties, the department of revenue, and the
state treasurer process the taxes and administrative fees
received under this chapter.

(2) County treasurer. The county treasurer distributes
the proceeds of the real estate excise tax along with the cash
receipt journal summary in accordance with the provisions of
chapters 82.45 and 82.46 RCW. When no real estate excise
tax is due on a transaction, the county will collect an admin-
istrative fee for processing the real estate excise tax affidavit.
RCW 82.45.180.

(3) Adjustments. Requests from county treasurers for
adjustments to the funds that have been distributed to the
state treasurer must be sent to the department for approval or
denial. ((Fhe-department-will-forward-to-the-statetreasurer
theserequests-that-it-appreves:)) If the department denies a
request for adjustment, the department will return the request
to the county treasurer with an explanation for the denial.

(4) Tax paid directly to the department. Real estate
excise tax for transfers of a controlling interest in an entity
owning real property in Washington, and any other tax pay-
ment under this chapter made directly to the department, are
remitted to the state treasurer for deposit in accordance with
the provisions of chapter 82.45 RCW. ((The-state-treasurer
| ol I ofd . ¥ il
eral-fund-for-the suppert-of-the-commen-—sehoels:)) The state
treasurer deposits and distributes the proceeds of any local
taxes in accordance with the provisions of chapters 82.45 and
82.46 RCW.

(5) Affidavit batch transmittal.

(a) Due date. The county will submit copies of all the
real estate excise tax affidavits for the entire month, together
with a completed affidavit batch transmittal form, to the
department by the fifth business day following the close of
the month in which the tax was received. The affidavit batch
must include all affidavits processed during the month, plus
copies of any documents related to refunds made by the
county.

(b) Alternate transmittal method. An alternate method
for submitting affidavits may be used in lieu of the paper
method described in this rule with the prior approval of the
department. Use of an alternate method (e.g., electronic
transmittal) requires a signed memorandum of understanding
(MOU) between the county and the department.
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(c) Distribution. The county will complete the affidavit
transmittal form, supplied by the department, and send one
copy with the affidavit batch to the department. ((Fhe-county

will send-a-second-eopy-of-the-affidavit bateh transmittal with

] b l y ] l

surer's-office-as-documentationfor-the remittance-of thereal
i:))

(d) Reporting of refunds. The county must report any
refunds made during the month on the adjustment section
provided on the batch transmittal form and attach all refund
documentation.

(¢) Retention of records. The county treasurer will
retain the approved real estate excise tax affidavits, including
any supplemental statements, for a period of not less than
four years following the year in which the affidavit is
received. See RCW 82.45.150 and 82.32.340.

WSR 10-01-050
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed December 9, 2009, 10:59 a.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 458-20-12401 (Rule 12401) Special sta-
dium sales and use tax. This rule explains the special stadium
sales and use taxes imposed by RCW 82.14.360, which is
currently only assessed in King County. The tax is assessed
on sales of food and beverages by restaurants, taverns, and
bars. The tax applies only to those food and beverage sales
that are already subject to the retail sales tax. Rule 12401 has
been amended to:

. Remove language from the opening paragraph provid-
ing the citation to the 1995 amendment to RCW 82.14.-
360, which imposes the tax. This information was
removed because it is no longer needed;

. Add "movie theaters" to the list of facilities that often
sell food and beverages for immediate consumption.
The term is added to the examples of facilities provided
in subsection (2)(a)s definition of "restaurant." This
addition does not reflect a change in the department's
interpretation of the law. It incorporates information
now provided in Det. 98-098E, 17 WTD 55 (1998); and

. Update language in subsection (4)(a), which is an
example pertaining to bakery sales, to incorporate ter-
minology consistent with Washington law that adopted
provisions of the streamlined sales and use tax agree-
ment. This update does not change the tax conse-
quences of the example.

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-12401 Special stadium sales and
use tax.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Other Authority: RCW 82.14.360(1).

Adopted under notice filed as WSR 09-14-012 on June
22,2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
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Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 1, Repealed 0.

Date Adopted: December 9, 2009.

Alan R. Lynn

Rules Coordinator

AMENDATORY SECTION (Amending WSR 96-16-086,
filed 8/7/96, effective 9/7/96)

WAC 458-20-12401 Special stadium sales and use
tax. (1) Introductlon RCW 82.14.360 ((was—amended-in

sp—s—)—Effeetwe—Jaﬁua{y—l—l—Q%)) provides for a spec1al sta-

dium sales and use tax that applies to sales of food and bever-
ages by restaurants, taverns, and bars in counties with a pop-
ulation of one million or more. Currently, the special stadium
tax applies only in King County. The tax applies only to those
food and beverage sales that are already subject to the retail
sales tax. Grocery stores, mini-markets, and convenience
stores were specifically excluded from the definition of a res-
taurant and are not required to collect the tax. However, a res-
taurant located within a grocery store, mini-market, or conve-
nience store is subject to this tax if the restaurant is owned or
operated by a different legal entity from the store or market.
This section explains when the tax will apply.

(2) Definitions. The following definitions apply to this
section.

(a) "Restaurant" means any establishment having special
space and accommodation where food and beverages are reg-
ularly sold to the public for immediate, but not necessarily
on-site, consumption, but excluding grocery stores, mini-
markets, and convenience stores. Restaurant includes, but is
not limited to, lunch counters, diners, coffee shops, espresso
shops or bars, concession stands or counters, delicatessens,
and cafeterias. It also includes space and accommodations
where food and beverages are sold to the public for immedi-
ate consumption that are located within hotels, motels,
lodges, boarding houses, bed-and-breakfast facilities, hospi-
tals, office buildings, movie theaters, and schools, colleges,
or universities, if a separate charge is made for such food or
beverages. Mobile sales units that sell food or beverages for
immediate consumption within a place, the entrance to which
is subject to an admission charge, are "restaurants" for pur-
poses of this tax. So too are public and private carriers, such
as trains and vessels, that sell food or beverages for immedi-
ate consumption on trips that both originate and terminate
within the county imposing the special stadium tax if a sepa-
rate charge for the food and/or beverages is made. A restau-

[3]

WSR 10-01-050

rant is open to the public for purposes of this section if mem-
bers of the public can be served as guests. "Restaurant" does
not include businesses making sales through vending
machines or through mobile sales units such as catering
trucks or sidewalk vendors of food or beverage items.

(b) "Tavern" has the same meaning here as in RCW
66.04.010 and means any establishment with special space
and accommodation for the sale of beer by the glass and for
consumption on the premises.

(c) "Bar" means any establishment selling liquor by the
glass or other open container and includes, but is not limited
to, establishments that have been issued a class H license by
the liquor control board.

(d) "Grocery stores, mini-markets, and convenience
stores," have their ordinary and common meaning.

(3) Tax application. This special stadium sales and use
tax currently applies only to food and beverages sold by res-
taurants, bars, and taverns in King County. The tax is in addi-
tion to any other sales or use tax that applies to these sales.
This special tax only applies if the regular sales or use tax
imposed by chapters 82.08 or 82.12 RCW applies.

(a) The tax applies to the total charge made by the restau-
rant, tavern, or bar, for food and beverages. If a mandatory
gratuity is included in the charge that, too, is subject to the
tax.

(b) Catering provided by a restaurant, tavern, or bar is
also subject to the tax. However, when catering is done by a
business that does not meet the definition of restaurant in sub-
section (2) of this section, has no facilities for preparing food,
and all food is prepared at the customer's location, the charge
is not subject to the tax.

(c) In the case of catering subject to the tax, if a separate
charge is made for linens, glassware, tables, tents, or other
items of tangible personal property that are not required for
the catering, those separate charges are not subject to the tax.
However, separately stated charges for items that are required
as a part of the catering service, such as waitpersons or man-
datory gratuities, are subject to the tax.

(4) Examples. The following examples should be used
only as a general guide. The tax status of each situation must
be determined after a review of all of the facts and circum-
stances. For these examples, assume the transactions occur in
King County.

(a) ((¥#%)) The Hot Bakery operates a coffee shop
where customers may purchase baked goods and coffee for
consumption on the premises ((er-may-purchase-bakery-prod-
wetsfor-consumption—elsewhere)). ((Fhesalesof)) When
utensils are provided with the bakery goods ((and-beverages
for-consumption-on-the-premises—are)), the sale of bakery
goods, along with the coffee is considered prepared food.
The sale of prepared food is subject to the retail sales tax and
special stadium tax. ((Fhe)) If the bakery products are bagged
or boxed without utensils, the retail sales and special stadium
((tax-dees)) taxes do not apply ((te-the-bakery-geeds-seld-te
go'beeause)) under the provisions of RCW 82.08.0293

((and))._See WAC 458-20-244((¢6)-these-bakerygoods-are
b ] T el i | .

satestax-deoesnotapplyto-thesesales;neitherdoesthespeetal
stadium-salestax)) Food and food ingredients, for informa-
tion about the sales of prepared foods.
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(b) ((X¥£)) Charlie operates a "fast food" business. Cus-
tomers may consume the food and beverages on the premises
or may take the food "to go" for consumption elsewhere. All
sales of food and beverages by this business are subject to the
special stadium tax, including the food and beverages sold "to
go-"

(¢) ((X¥#£)) Jane operates carts that may be set up on a
sidewalk or within parks from which customers may pur-
chase hot dogs and beverages. The cart includes heating facil-
ities for preparation of hot dogs at the cart site. No seating is
provided by the business. The site location is not owned or
leased by ((the-business)) Jane. These sales are not subject to
the special stadium sales tax because the business does not
have a designated space for the preparation of the food it
sells. This business does not fit the definition of "restaurant."
However, if ((33¥2)) Jane operates a mobile food service unit
selling food or beverages for immediate consumption at fixed
locations within the grounds of a stadium, arena, fairgrounds,
or other place, admission to which is subject to an admission
charge, then the special stadium tax applies.

(d) ((3¥2)) Bill operates a combination gas station and
convenience store. The convenience store sells some grocer-
ies and also some prepared foods such as hot dogs and ham-
burgers. Customers may also purchase soft drinks or coffee
by the cup. None of these sales are subject to the special sta-
dium sales tax because of the specific language in the statute
exempting convenience stores from the tax.

(e) ((3¥£)) Peter operates a business that sells prepared
pizza. The business prepares and bakes the pizza at its pre-
mises. The business has no seating. Customers may order the
pizzas by either entering ((the-seHer's)) Peter's place of busi-
ness or by telephone. Customers may either take delivery at
the seller's site or the business will deliver the pizza to the
customer's residence or other site. These sales are subject to
the special stadium sales tax because the business does have
a designated site and facilities for the preparation of food for
sale for immediate consumption, even though no seating is
available. The regular retail sales tax applies to these sales
since these sales are not exempt food products under RCW
82.08.0293 (2)((£€))).

() (X¥£)) Jack has the exclusive concession rights to
prepare and sell hot dogs within a sports facility. Customers
place their orders and take delivery of the prepared food and
beverages at ((the-seHer's)) Jack's site in the sports facility.
((3¥£)) Jack provides no seating that ((it)) he controls. Cus-
tomers generally take the food and beverage to their seats and
consume the items while watching the sports event. ((X¥£))
Jack will also prepare hot dogs and soft drinks at ((its)) his
food bar and use ((its)) his employees or agents to sell these
products to customers in the stands while the sports event is
in progress. All of the sales of food and beverages by
((X¥£)) Jack are subject to the special stadium sales tax.
((3¥#£'s)) Jack's business operation meets the definition of
"restaurant." ((3¥%)) Jack has set aside space that ((it)) he
controls for the purpose of preparing food and beverages for
immediate consumption for sale to the public.

(g) ((BEE)) Jinny operates a cafe within ((ABE's)) Abe's
grocery store, for the sale of food or beverages for immediate
consumption on the premises. ((ABE)) Abe's grocery store is
a separate entity from ((BEFE)) Jinny's cafe, and it leases the
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space for the cafe to ((BPEE)) Jinny. Sales of food and bever-
ages by ((AB€)) Abe's grocery store are exempt from the
special stadium tax, but sales ((frem)) at the cafe by ((BEF))
Jinny are subject to ((that)) retail sales tax and the special sta-
dium sales tax.

WSR 10-01-051
PERMANENT RULES
DEPARTMENT OF REVENUE
[Filed December 9, 2009, 12:24 p.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: RCW 82.08.0255 (1)(c) and 82.12.0256 (1)(c)
provide a retail sales and use tax exemption for motor vehicle
and special fuels purchased by counties and public transpor-
tation benefit areas (PTBAs) for use in passenger-only ferry
vessels. The exemption as it applies to county-owned ferries
is addressed in current subsection (3)(a), with subsection
(3)(d) addressing the exemption as it applies to PTBAs. The
discussion regarding county-owned ferries clearly identifies
the statutory requirement that the exemption is limited to
fuels used in passenger-only ferries, while the discussion for
fuel used by a PTBA does not. The department proposes to
amend the rule to correct this oversight. The amendment
combines the discussion of the exemption as it applies to fuel
purchased for both county-owned and PTBA-owned passen-
ger-only ferries in a single subsection (3)(a).

Citation of Existing Rules Affected by this Order:
Amending WAC 458-20-126 Sales of motor vehicle fuel,
special fuels, and nonpollutant fuel.

Statutory Authority for Adoption: RCW 82.32.300 and
82.01.060(2).

Other Authority: RCW 82.08.0255, 82.12.0256, 82.08.-
865, and 82.12.865.

Adopted under notice filed as WSR 09-20-106 on Octo-
ber 7, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: December 9, 2009.

Alan R. Lynn

Rules Coordinator
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AMENDATORY SECTION (Amending WSR 08-16-045,
filed 7/29/08, effective 8/29/08)

WAC 458-20-126 Sales of motor vehicle fuel, special
fuels, and nonpollutant fuel. (1) Introduction. This section
explains the retail sales and use taxes for motor vehicle fuel,
special fuels, and fuels commonly referred to as natural gas
and propane. This section also provides documentation
requirements to buyers and sellers of fuel for both on and off
highway use.

(2) What are motor vehicle fuel and special fuels, and
how are they taxed? "Motor vehicle fuel" as used in this
section means gasoline or any other inflammable gas or lig-
uid the chief use of which is as fuel for the propulsion of
motor vehicles. (See RCW 82.36.010.) "Special fuels" as
used in this section mean all combustible gases and liquids
suitable for the generation of power for propulsion of motor
vehicles, except that it does not include motor vehicle fuel as
defined above. (See RCW 82.38.020.) Diesel fuel is an
example of a special fuel.

The retail sales tax or use tax applies to sales and uses of
motor vehicle fuel or special fuel, unless an exemption
applies, when the taxes of chapter 82.36 or 82.38 RCW have
not been paid or have been refunded. Generally the fuel taxes
apply to sales of fuel for highway consumption and the sales
or use tax applies to fuel sold for consumption off the high-
ways (e.g., boat fuel, or fuel for farm machinery or construc-
tion equipment, etc.).

(3) What motor vehicle fuel and special fuels exemp-
tions are available?

(a) ((County-ewnedferries:)) Passenger-only ferries.
RCW 82.08.0255 and 82.12.0256 provide exemptions from
the retail sales tax and use tax for motor vehicle fuel or spe-
cial fuel((s)), purchased on or after April 27, 2007, for use in
passenger-only ferry vessels. This exemption applies only to
public transportation benefit areas created under chapter
36.57A RCW, county owned ferries, or county ferry districts
created under chapter 36.54 RCW ((foruse-inpassenger-only
ferries)).

(b) Nonprofit transportation providers. RCW 82.08.-
0255 and 82.12.0256 provide retail sales tax and use tax
exemptions for sales of or uses of motor vehicle fuel or spe-
cial fuels purchased by private, nonprofit transportation pro-
viders certified under chapter 81.66 RCW, who are entitled to
fuel tax refund or exemption under chapter 82.36 or 82.38
RCW.

(c) Public transportation. RCW 82.08.0255 and
((8212-0265)) 82.12.0256 provide exemptions for the retail
sales tax and use tax when motor vehicle fuel or special fuels
are purchased or used for the purpose of public transporta-
tion, and the purchaser is entitled to a refund or an exemption
under RCW 82.36.275 or 82.38.080(3).

(d) ((Publie-transportation-benefitareas (PTBA)For
; hicle fireland ol fuel I by s PR
ereated-underchapter 36 57AREW-

te))) Special fuels used in interstate commerce. The
retail sales tax does not apply to sales of special fuels deliv-
ered in this state which are later transported and used outside
this state by persons engaged in interstate commerce. (RCW
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82.08.0255(2).) This exemption also applies to persons haul-
ing their own goods in interstate commerce.

Exemption certificate. Persons selling special fuels to
interstate carriers must obtain a completed exemption certifi-
cate "Certificate of Special Fuel Sales to Interstate Carriers"
from the purchaser in order to document the entitlement to
the exemption. The exemption certificate can be obtained
from the department of revenue (department) on the internet
at http://www.dor.wa.gov/, or by contacting the department's
taxpayer services division at:

Taxpayer Services
Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478
1-800-647-7706

The provisions of the exemption certificate may be lim-
ited to a single sales transaction, or may apply to all sales
transactions as long as the seller has a recurring business rela-
tionship with the buyer. A "recurring business relationship"
means at least one sale transaction within a period of twelve
consecutive months.

((€D)) (e) Farm fuel users of diesel or aircraft fuels.
For the purpose of this section, a "farm fuel user" means
either a farmer or a person who provides horticultural ser-
vices for farmers, such as soil preparation, crop cultivation,
or crop harvesting services.

(1) Effective March 6, 2006, RCW 82.08.865 and 82.12.-
865 exempt farm fuel users from retail sales and use taxes for
diesel and aircraft fuel purchased for nonhighway use.

(i1) Substitute Senate Bill (SSB) 5009, chapter 443, Laws
0f 2007, added biodiesel fuel as exempt from retail sales and
use taxes when purchased or used by farm fuel users for non-
highway use. This exemption, effective May 11, 2007, also
applies to a fuel blend if all the component fuels of the blend
would otherwise be exempt under RCW 82.08.865 and
82.12.865 if the component fuels were sold as separate prod-
ucts. The exemptions do not apply to fuel used for residential
heating purposes.

(iii) When purchasing an eligible fuel, a farm fuel user
must provide the seller with a completed "Farmers' Retail
Sales Tax Exemption Certificate," which can be obtained
from the department on the internet at http://www.dor.wa.
gov/, or by contacting the department's taxpayer services
division at:

Taxpayer Services
Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478
1-800-647-7706

Sellers of eligible fuels to farm fuel users must document
the tax exempt sales of red-dyed diesel, biodiesel, or aircraft
fuel by accepting the certificate mentioned above and retain-
ing it in their records for five years.

(4) Nonpollutant fuels.  Nonpollutant fuels are
described as natural gas and liquefied petroleum gas, com-
monly called propane. Nonpollutant fuels can be purchased
for either highway or "off-highway" use. Sales of nonpollut-
ant fuels for highway use are normally subject to taxes under
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either chapter 82.36 or 82.38 RCW. Nonpollutant fuels pur-
chased for "off-highway" use are subject to retail sales tax or
use tax

(a) Highway fuel used by Washington licensed vehicle
owners. RCW 82.38.075 provides for payment of an annual
fee by users of nonpollutant fuel in lieu of the motor vehicle
fuel tax. This fee is paid at the time of original and annual
renewals of vehicle license registrations. A decal or other
identifying device must be displayed as prescribed by the
department of licensing as authority to purchase these non-
pollutant fuels.

Fuel dealers should not collect sales or use tax on any
nonpollutant fuel sold to Washington licensed vehicle owners
for highway use when the vehicle displays a valid decal or
other identifying device issued by the department of licens-
ing.

(b) "Off-highway" fuel use. Nonpollutant fuels pur-
chased for "off-highway" use are not subject to the taxes of
chapter 82.36 or 82.38 RCW, and therefore the retail sales tax
applies.

(c) Bulk purchases of fuel. The department recognizes
that certain licensed special fuel users may find it more prac-
tical to accept deliveries of nonpollutant fuels into a bulk
storage facility rather than into the fuel tanks of motor vehi-
cles. Persons selling nonpollutant fuels to such bulk purchas-
ers must obtain from the purchaser an exemption certificate
in order to document entitlement to the exemption. The "Cer-
tificate for Purchase of Nonpollutant Special Fuels" must cer-
tify the amount of fuel which will be consumed by the pur-
chaser in using motor vehicles upon the highways of this
state. This procedure is limited, however, to persons duly reg-
istered with the department. The registration number given
on the certificate ordinarily will be sufficient evidence that
the purchaser is properly registered. The "Certificate for Pur-
chase of Nonpollutant Special Fuels" can be obtained from
the department on the internet at http://www.dor.wa.gov/, or
by contacting the department's taxpayer services division at:

Taxpayer Services
Department of Revenue
P.O. Box 47478

Olympia, WA 98504-7478
1-800-647-7706

(i) When fuel is purchased for both on and off highway
use, and it is not possible for a special fuel user licensee to
determine the exact proportion purchased for highway use in
this state, the amount of the off-highway use special fuel may
be estimated. In the event such an estimate is used and retail
sales tax is not paid, the purchaser must make an adjustment
on the next excise tax return and remit use tax on the portion
of the fuel used for off-highway purposes.

(i1) Nonpollutant fuel not placed in vehicle fuel tanks by
the seller are subject to retail sales tax, unless a "Certificate
for Purchase of Nonpollutant Special Fuels" is obtained from
the purchaser. The seller must collect and remit the retail
sales tax to the department, or retain the certificate as part of
his permanent records. When nonpollutant fuel is delivered
by the seller into the bulk storage facilities of a special fuel
user licensee or is otherwise sold to such buyers under condi-
tions where it is not delivered into the fuel tanks of motor
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vehicles, it will be presumed that the entire amount of fuel
sold is subject to retail sales tax unless the seller has obtained
a completed certificate.

(d) Vehicles licensed outside the state of Washington.
Owners of out-of-state licensed vehicles are exempt from the
requirement to purchase an annual license as provided in
RCW 82.38.075. In lieu of taxes of chapters 82.36 and 82.38
RCW, retail sales tax is due on their purchases of nonpollut-
ant fuel, for either highway or off-highway use.

(5) Refunds are available for fuel taxes paid when
fuel is consumed off the highway. If a person purchases
motor vehicle fuel or special fuels and pays the fuel taxes of
chapter 82.36 or 82.38 RCW, and then consumes the fuel off
the highway, the person is entitled to a refund of these taxes
under the procedures of chapter 82.36 or 82.38 RCW. How-
ever, a person receiving a refund of vehicle fuel taxes
because of the off-highway consumption of the fuel in this
state is subject to use tax on the value of the fuel. The depart-
ment of licensing administers the fuel tax refund provisions
and will deduct from the amount of a refund the amount of
use tax due.

WSR 10-01-053
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed December 9, 2009, 3:42 p.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the rules is to comply with the
legislative directive to implement procedures allowing stu-
dents rights to appeal state assessment requirements under
conditions of special, unavoidable circumstances, as stipu-
lated in RCW 28A.655.065.

Citation of Existing Rules Affected by this Order:
Amending WAC 392-501-600, 392-501-601, and 392-501-
602.

Statutory Authority for Adoption: RCW 28A.665.065
[28A.655.065], 28A.665.061 [28A.655.061], 28A.155.045.

Adopted under notice filed as WSR 09-12-069 on May
29, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 3, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.
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Date Adopted: July 18, 2009.
Randy I. Dorn
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending WSR 07-13-035,
filed 6/13/07, effective 7/22/07)

WAC 392-501-600 General description. RCW
28A.655.065 directs the superintendent of public instruction
to develop guidelines and appeal processes for waiving spe-
cific requirements in RCW 28A.655.061 pertaining to the
certificate of academic achievement and RCW 28A.155.045
pertaining to the certificate of individual achievement for stu-
dents who have special, unavoidable circumstances.

AMENDATORY SECTION (Amending WSR 07-13-033,
filed 6/13/07, effective 7/22/07)

WAC 392-501-601 Eligibility and application
requirements. (1) A student, or a student's parent or guard-
ian may file an appeal to the superintendent of public instruc-
tion if the student has special, unavoidable circumstances that
prevented the student, during the student's twelfth grade year,
from successfully demonstrating his or her skills and knowl-
edge on the Washington assessment of student learning
(WASL), on an objective alternative assessment authorized
in RCW 28A.655.061 or 28A.655.065, or on a Washington
alternate assessment available to students eligible for special
education services.

(2) Special, unavoidable circumstances shall include the
following:

(a) Not being able to take or complete an assessment
because of:

(1) The death of a parent, guardian, sibling or grandpar-
ent;

(i1)) An unexpected and severe medical condition. The
condition must be documented by a medical professional and
included with the application; or

(iii) Another unavoidable event of a similarly compel-
ling magnitude that reasonably prevented the student from
sitting for or completing the assessment.

(b) A major irregularity in the administration of the
assessment;

(c) Loss of the assessment material;

(d) Failure to receive an accommodation during adminis-
tration of the assessment that was documented in the student's
individualized education program that is required in the fed-
eral Individuals with Disabilities Education Act, as amended
or in a plan required ((in)) under Section 504 of the Rehabil-
itation Act of 1973;

(e) For students enrolled in the state transitional bilingual
instructional program, failure to receive an accommodation
during the administration of the assessment that was sched-
uled to be provided by the school district; or

(f) Students who transfer from an out-of-state or out-of-
country school to a Washington public school in the twelfth
grade year after March 1.

(3) To file an appeal, the student or the student's parent
or guardian, with appropriate assistance from school staff,
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must complete and submit to the principal of the student's
school an appeal application on a form developed by the
superintendent of public instruction.

(4) The application shall require that the following be
submitted: All available score reports from prior standard-
ized assessments taken by the student during his or her high
school years, the medical condition report (if applicable), and
the student's transcript. The principal of the school shall
review the application and accompanying material and cer-
tify that, to the best of his or her knowledge, the information
in the application is accurate and complete.

((¢H)) (5) Once the principal certifies that the application
and accompanying material is accurate and complete, the
principal shall transmit the application to the school district's
assessment coordinator who will conduct an independent
review for completeness prior to transmitting the application
to the state superintendent of public instruction.

((65))) (6) Applications must be received by the superin-
tendent of public instruction on or before May 1 or ((Auagust))
October 1. ((Fhe May1-deadline-is-intended-primarty-for

inJune.))

AMENDATORY SECTION (Amending WSR 07-13-0335,
filed 6/13/07, effective 7/22/07)

WAC 392-501-602 ((High-sehoeol-graduation-—eertifi-
eate)) Special. unavoidable circumstance appeal((s))
review board and approval criteria. (1) The ((high-schoel
graduation—eertifieate)) special, unavoidable circumstance
appeal((s)) review board shall be created to review and make
recommendations to the superintendent of public instruction
on all special, unavoidable circumstance appeal applications.

(2) The superintendent of public instruction shall appoint
((frve)) seven members total to the board, five voting mem-
bers and two alternates (for cases of unanticipated absentee-
ism or potential conflict of interest on the part of a regular
voting member). The board shall be chaired by a current or
former high school principal and shall consist of current or
former teachers, department heads, and/or school district
assessment directors with experience and expertise in the
Washington essential academic learning requirements. Each
member shall be appointed for a three-year term, provided
that the initial terms may be staggered as the superintendent
deems appropriate.

(3) The high school graduation certificate appeals review
board shall review applicable special, unavoidable circum-
stance appeal applications submitted to it by the superinten-
dent of public instruction. The board shall:

(a) Review the written information submitted to the
superintendent to determine whether sufficient evidence was
presented that the student has the required knowledge and
skills; and

(b) Make a recommendation to the superintendent, based
on the criteria in subsection (6) of this section, regarding
whether or not the appeal should be granted.

(4) Staff from the office of ((the)) superintendent of pub-
lic instruction (OSPI) shall coordinate and assist the work of
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the board. In this capacity, staff from the OSPI shall prepare
a preliminary analysis of each application and accompanying
information that evaluates the extent in which the criteria in
subsection (6) of this section have been met.

(5) If the board determines that additional information on
a particular student is needed in order to fulfill its duties, the
chair of the board shall contact the OSPI staff to request the
information.

(6) The board shall recommend to the superintendent of
public instruction that the appeal be granted if it finds that:

(a) The student, due to special, unavoidable circum-
stances as defined in WAC 392-501-601(2), was not able to
successfully demonstrate his or her skills on the WASL, on
an objective alternative assessment, or on a Washington alter-
nate assessment available to students eligible for special edu-
cation services;

(b) No other recourse or remedy exists to address the
special, unavoidable circumstance prior to the student's
expected graduation date;

(c) The student has met, or is on track to meet, all other
state and local graduation requirements; and

(d) After considering the criteria below, in the board's
best judgment, the student more likely than not possesses the
skills and knowledge required to meet the state standard. The
board shall consider the following criteria:

(1) Trends indicated by prior WASL or alternate assess-
ment results;

(i) How near the student has been in achieving the stan-
dard;

(iii) Scores on other assessments, as available;

(iv) Participation and successful completion of remedia-
tion courses and other academic assistance opportunities;

(v) Cumulative grade point average;

(vi) Whether the student has taken advanced placement,
honors, or other higher-level courses; and

(vii) Other available information deemed relevant by the
board.

(7) Based upon the recommendation of the high school
graduation appeals board and any other information that the
superintendent deems relevant, the superintendent of public
instruction shall decide, based on the criteria established in
subsection (6) of this section, whether to:

(a) Grant the appeal and waive the requirement that a
student earn a certificate to graduate;

(b) Deny the appeal and not waive the certificate; or

(c) Remand the appeal back to the appeals board for fur-
ther information or deliberation.

(8) The superintendent of public instruction shall act
upon the student's application and notify the student, the stu-
dent's school principal or designee, and the school district
assessment coordinator whether the application was
approved or denied within thirty days of the deadline for
receiving the recommendation from the certificate appeals
review board. This deadline for acting on the application may
be extended if additional information is required from the
student or the school district.

(9) If approved, the student's transcript shall indicate that
the applicable certificate was waived.
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(10) School staff shall include a copy of the application,
supporting information, and the superintendent's decision in
the student's cumulative folder.

WSR 10-01-054
PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed December 9, 2009, 3:43 p.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the rules is to provide an appro-
priate graduation alternative for a portion of the special edu-
cation population that is defined as functioning at the aware-
ness level. This new set of rules meets the intent of RCW
28A.155.045 authorizing the superintendent of public
instruction to establish guidelines that waive certain gradua-
tion requirements associated with RCW 28A.655.061.

Statutory Authority for Adoption: RCW 28A.665.061
[28A.655.061], 28A.155.045.

Adopted under notice filed as WSR 09-12-070 on May
29, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 18, 2009.

Randy 1. Dorn
Superintendent of
Public Instruction

NEW SECTION

WAC 392-501-700 General description. RCW
28A.155.045 authorizes the superintendent of public instruc-
tion to develop guidelines for waiving specific requirements
in RCW 28A.655.061 pertaining to the graduation require-
ments and the state assessment system, and to determine
appropriate assessment alternatives through which to assess
identified students.

NEW SECTION

WAC 392-501-705 Eligibility and application
requirements. (1) A student, or a student's parent or guard-
ian, may initiate a waiver request to the superintendent of
public instruction if a student's cognitive development is
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identified at the awareness level. The waiver request can
cover one or all state assessed content areas of study. Stu-
dents with cognitive development at the awareness level
exhibit behaviors that include, but are not limited to, the fol-
lowing:

(a) Having limited intentionality and being unable to
communicate using presymbolic strategies.

(b) Reactions to environmental stimuli are limited to cry-
ing, opening eyes, movement, etc.

(¢) Behavior not under the student's control but reflects a
general physical state (e.g., hungry, wet, sleepy).

(d) Being conscious (awake) during limited times each
day.

(e) Requiring parents, teachers, or other adults to inter-
pret the child's state from behaviors such as sounds, body
movements, and facial expressions.

(f) Other criteria as defined by the superintendent of pub-
lic instruction's guidelines posted to the agency web site.

(2) For a student requesting a waiver under this section,
the student must have the following documented in his or her
records:

(a) The student is in high school and is designated as
being in the 11th or 12th grade.

(b) The individualized education program (IEP) team as
identified under WAC 392-172A-03095, through an evalua-
tion of the student's behaviors and educational history, deter-
mines that the student is functioning at the awareness level
(as defined in subsection (1) of this section).

(3) Filing a waiver request requires the use of a specific
form developed by the superintendent of public instruction.
Completing the waiver request requires:

(a) The special education teacher responsible for the IEP
of the student to complete and sign the awareness waiver
application and document the student's nonparticipation in
the state assessment system in the student's IEP.

(b) The waiver application is submitted to the district's
special education director for review, verification, and signa-
ture.

(¢) Upon verification, the district special education
director files the waiver application form with the district
assessment coordinator.

(d) The district assessment coordinator reviews, signs,
and transmits the waiver application to the superintendent of
public instruction per instruction listed on the form.

(e) Staff from the office of superintendent of public
instruction shall record a status of "waived" in the state data
base, then transmit a confirmation e-mail to the student's high
school principal and the district assessment coordinator.

(f) The school shall complete all necessary school and
district documentation, including but not limited to, IEP doc-
umentation.
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PERMANENT RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed December 9, 2009, 3:45 p.m., effective January 9, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: The purpose of the rules is to comply with the
legislative directive to implement an alternative assessment
method that shall be an evaluation of a collection of work
samples prepared and submitted by an applicant, as provided
for in RCW 28A.655.065, to demonstrate achievement of the
state content areas in which the student has not yet met stan-
dard on the high school Washington assessment of student
learning (WASL).

Citation of Existing Rules Affected by this Order:
Amending WAC 392-501-510.

Statutory Authority for Adoption: RCW 28A.655.061,
28A.665.065 [28A.655.065].

Adopted under notice filed as WSR 09-12-071 on May
29, 2009.

Changes Other than Editing from Proposed to Adopted
Version: Changes to proposed language since emergency fil-
ing (part of public hearing record):

- Clause 1 modified the specific reference to the
Washington assessment of student learning (WASL)
to a generic reference to the state high school assess-
ment.

- Clause 2 modified the grade level reference to
include both 11th and 12th grades regarding direct
access to the state-approved alternative assessments
for in-state transferees.

- Clause 3 added language to allow out-of-state trans-
fer students, with documented non-English profi-
ciency, who are waived from the portions of the
state high school assessment in 10th grade, direct
access to the state-approved alternative assessments.

Number of Sections Adopted in Order to Comply with

Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 1, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: July 20, 2009.
Randy 1. Dorn
Superintendent of
Public Instruction
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AMENDATORY SECTION (Amending WSR 07-13-035,
filed 6/13/07, effective 7/22/07)

WAC 392-501-510 Access to alternative assessment.
(1) Students who transfer into a public school from out-of-
state or from out-of-country in the eleventh or twelfth grade
year may utilize an objective alternative assessment for pur-
poses of meeting the high school standards as provided in
RCW 28A.655.061 and 28A.655.065 without taking the
((Washingten)) state high school assessment ((efstadent
learning)).

(2) Students who transfer for their 11th or 12th grade
year into a public school from within the state from a nonpub-
lic school setting may utilize an objective alternative assess-
ment for meeting the high school standards as provided in
RCW 28A.655.061 and 28A.655.065 without taking the state
high school assessment.

(3) Students who were exempted from the high school
assessment in 10th grade due to their status as a new student

with non-English proficiency, may utilize an objective alter-
native assessment after their 10th grade year, in the content

areas originally exempted, for purposes of meeting the high
school standards as provided in RCW 28A.655.061 and

28A.655.065 without taking the state high school assessment.

WSR 10-01-069
PERMANENT RULES
ATTORNEY GENERAL'S OFFICE
[Filed December 11, 2009, 3:20 p.m., effective January 11, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: WAC 44-10-010, adding definition of "manu-
facturer dispute program" for clarification of existing rules;
WAC 44-10-020, adding "email" to designated contact infor-
mation provided by a manufacturer; WAC 44-10-031, updat-
ing a citation and clarify effect of filing a claim; WAC 44-10-
040, updating to reflect new statutory procedures regarding
review and acceptance or rejection of consumer requests for
arbitration; WAC 44-10-050, updating to reflect new statu-
tory procedures regarding assignment of requests for arbitra-
tion to the new motor vehicle arbitration board; WAC 44-10-
060 (1)-(3), updating and adding clarifications to reflect new
statutory procedures regarding requests for special master
arbitrator hearings; WAC 44-10-070, editorial clarification
without change to effect; WAC 44-10-080, editorial clarifica-
tion without change to effect; WAC 44-10-090, updating to
reflect statutory change ending fee collection from out of
state consumers; WAC 44-10-100 (1) and (3), updating to
reflect statutory changes regarding board duties, allowing use
of e-mail; WAC 44-10-110, updating to reflect statutory
change allowing use of e-mail; WAC 44-10-120, editorial
clarification without change to effect; WAC 44-10-150,
update reflecting statutory change regarding board duties;
WAC 44-10-170, editorial clarification without change to
effect; WAC 44-10-180, clarification without change to
effect; WAC 44-10-200 (1), (1)(a)(iii) and (d), (2), (3)(a),
(3)(a)(ii), (¢), (e), (D), (g), and (6), editorial clarifications
without change to effect, updating to reflect new statutory
procedures regarding issuance of arbitration decisions, allow-
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ing use of e-mail, motor home manufacturer distribution of
liability, and manufacturer liability; WAC 44-10-221, edito-
rial clarification without change to effect regarding resale
documents for vehicles reacquired under chapter 19.118
RCW through manufacturer dispute programs; WAC 44-10-
222, clarification without change to effect, establishing direc-
tions relating to a new statutory requirement for manufactur-
ers to obtain title to certain manufacturer reacquired new
motor vehicles, and alternative placement location of a dis-
closure windshield display; WAC 44-10-300, update reflect-
ing statutory change allowing use of e-mail; and WAC 44-
10-310, updating reflecting statutory change allowing use of
e-mail.

Citation of Existing Rules Affected by this Order:
Amending WAC 44-10-010, 44-10-020, 44-10-031, 44-10-
040, 44-10-050, 44-10-060, 44-10-070, 44-10-080, 44-10-
090, 44-10-100, 44-10-110, 44-10-120, 44-10-150, 44-10-
170, 44-10-180, 44-10-200, 44-10-221, 44-10-222, 44-10-
300, and 44-10-310.

Statutory Authority for Adoption: RCW 19.118.080(2),
19.118.061.

Adopted under notice filed as WSR 09-19-106 on Sep-
tember 21, 2009.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 20,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 20, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 20, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 20, Repealed 0.

Date Adopted: December 11, 2009.

Rob McKenna

Attorney General

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-010 Definitions. Terms, when used in this
chapter, shall have the same meaning as terms used in chapter
19.118 RCW. The following definitions shall supplement or
aid in the interpretation of the definitions set forth in chapter
19.118 RCW.

"Arbitration special master" means the individual or
group of individuals selected by the board to hear and decide
special issues timely brought before the board.

"Attorney general" or "attorney general's office" means
the person duly elected to serve as attorney general of the
state of Washington and delegates authorized to act on his or
her behalf.
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"Board" or "arbitration board" means the new motor
vehicle arbitration board established by the attorney general
pursuant to RCW 19.118.080.

"Intervening transferor" means any person or entity
which receives, buys or otherwise transfers the returned new
motor vehicle prior to the first retail transfer, sale or lease
subsequent to being repurchased or replaced by the manufac-
turer.

"Lemon Law administration" means the section within
the attorney general's office, consumer protection division,
designated by the attorney general to be responsible for the
implementation of chapter 19.118 RCW and related rules.

"Lemon Law resale documents" refers to the following:

() (a) "Lemon Law resale windshield display”
means a document created and provided by the attorney gen-
eral which identifies that: ((€a})) (i) The vehicle was reac-
quired by the manufacturer after a determination, settlement
or adjudication of a dispute; (((5))) (ii) the vehicle has one or
more nonconformities or serious safety defects, or was out-
of-service thirty or more days due to diagnosis or repair of
one or more nonconformities; and ((e})) (iii) the defects or
conditions causing the vehicle to be reacquired by the manu-
facturer.

(&) (b) "Lemon Law resale disclosure": Means a doc-
ument created and provided by the attorney general which
identifies that: ((€a))) (i) The vehicle was reacquired by the
manufacturer after a settlement, determination or adjudica-
tion of a dispute; (((})) (i) the vehicle has one or more non-
conformities or serious safety defects, or was out-of-service
thirty or more days due to diagnosis or repair of one or more
nonconformities; and ((€e})) (iii) the defects or conditions
causing the vehicle to be reacquired by the manufacturer. The
document will provide space for the manufacturer to indicate
if each nonconformity or serious safety defect has been cor-
rected and is warranted by the manufacturer.

(())) (c) "Notice of out-of-state disposition of a reac-
quired vehicle" refers to a document created and provided by
the Lemon Law administration which requires the manufac-
turer, agent or dealer to identify the destination state and the
dealer, auction, other person or entity to whom the manufac-
turer sells or otherwise transfers the reacquired vehicle when
the vehicle is taken to another state for any disposition,
including: Resale, transfer or destruction.

"Manufacturer dispute program" means a program
offered by a manufacturer to owners or lessees of vehicles
covered by or previously covered by the manufacturer's war-

ranty to resolve complaints or claims: (a) Established in sub-
stantial compliance with the applicable provision of Title 16,
Code of Federal Regulations Part 703; (b) where the basis of

the program's standards for decision making are substantially
equivalent to chapter 19.118 RCW: (¢) where the basis of the

program's standards for decision making are identified as
some or all of the provisions of chapter 19.118 RCW: or (d)

references the "Lemon Law" in a manner suggesting or infer-
ring that chapter 19.118 RCW is the program's basis for the

decision making, determining remedies or has been approved
by the attorney general.

"Person" includes every natural person, firm, partner-
ship, corporation, association, or organization.

WSR 10-01-069

"Settlement" means ((thereselution-of-a-dispute;under

ehapter19-H8REWS)) an agreement between ((the)) a con-
sumer and a manufacturer ((after—the—ﬁew—metef—vehie}e—afbi-

: Hofd or o] 0118 RCW.and
whieh)) to resolve a claim under chapter 19.118 RCW after a

request for arbitration has been assigned to the arbitration
board and where the agreement results in the manufacturer
reacquiring ((the)) a new motor vehicle directly or indirectly,
through an agent or a motor vehicle dealer.

"Similar law of another state" refers to the law of another
state which creates remedies for a manufacturer's failure to
conform a vehicle to its warranty and under which the vehicle
was reacquired by the manufacturer.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-020 Designation of manufacturer ((een-
traetfeontaet])) contact. (1) A new motor vehicle manufac-
turer shall submit, in writing, to the Attorney General's
Office, Lemon Law administration the name, address, e-mail
or electronic address and telephone number of an individual
designated by the manufacturer to receive notices related to
the arbitration program, service of subpoenas, and other cor-
respondence from the attorney general related to the manu-
facturer's duties and responsibilities set forth in chapter
19.118 RCW.

(2) Where a manufacturer's production or distribution
system is accomplished through more than one division or
region, the manufacturer may designate an individual for a
division or region for the purpose of receiving notices related
to the arbitration program, service of subpoenas, and other
correspondence from the attorney general related to the man-
ufacturer's duties and responsibilities set forth in chapter
19.118 RCW.

(3) The manufacturer is responsible for providing writ-
ten notice to the attorney general of its replacement of the
designated individual or changes to the related address and
telephone number.

(4) If no individual is designated or an insufficient
address is provided all notices shall be sent to the corporate
headquarters of the manufacturer.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-031 Effect of request for arbitration fil-
ing. (1) A request for arbitration is deemed to have been
received within the thirty month ((Hmitatienidentified))
manufacturer mandatory arbitration participation period
established in RCW 19.118.090((2))) (3), if it:
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(a) Is received by the Office of the Attorney General
within thirty months from the date of original delivery of the
new motor vehicle to a consumer at retail; and

(b) Identifies the consumer and the new motor vehicle
which is the subject of the requested arbitration.

(2) The thirty month manufacturer mandatory arbitration
participation period is extended by the number of days during
which a consumer's request for arbitration is under review by
the attorney general.

(3) The thirty month manufacturer mandatory arbitration
participation period is extended by the number of days during
the period after a consumer's request for arbitration accepted
by the Lemon Law administration for assignment to the arbi-
tration board, through the date when:

(a) The attorney general or the board is notified by the
consumer that the request for arbitration is withdrawn;

(b) The attorney general or the board is notified by the
consumer that the dispute has been resolved:

(c) The consumer rejects the arbitration decision; or

(d) Compliance occurs with an arbitration award that
was accepted by the consumer.

(4) If the attorney general finds that a request is not com-
plete, the thirty month ((Jimnitatierr)) manufacturer mandatory
arbitration participation period will resume ((ranning)) three
business days after the date the attorney general mails notice
of incompleteness to the consumer or the day following
delivery of e-mail notice if requested by the consumer.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-040 Attorney general screening of arbi-
tration requests. (((D-After-arequest-for-arbitrationhas
| ed il Lchallreview the £ ;
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established pursuant to chapter 19.118 RCW, timeliness, and
completeness of the form and accompanying documents.

(2) The attorney general will reject a request for arbitra-
tion that is incomplete, untimely, or if there is reason to
believe that the claim is frivolous. fraudulent, filed in bad
faith, res judicata or beyond the authority of chapter 19.118
RCW.

A request for arbitration based on an alleged defect that

does not manifest when inspected or tested, is intermittent or
unconfirmed shall not preclude an attorney general determi-
nation of the appearance of jurisdiction and a statement of

(3) Nothing in this section precludes a party from raising
jurisdictional or factual issues at the arbitration hearing or
subsequent court proceedings.

(4) A request for arbitration will be considered complete
when the information required by the request form is pro-
vided in full with copies of specified documents or if the con-
sumer provides a reasonable explanation for the absence of
any supporting documentation.

(5) If a request for arbitration is rejected, the attorney
general will notify the consumer of the reason for the rejec-
tion and any procedures or information required to complete

the request.

AMENDATORY SECTION (Amending WSR 02-12-093,

filed 6/4/02, effective 7/5/02)
WAC 44-10-050 Assignment to board. (((D-Afterini-

dictional-issues-at-the-arbitration-hearing-or-subsequent-eourt
proeeeedings:)) (1) The attorney general will review a request

for arbitration and supporting documentation for a statement

of the-econsumer'srequestand-amanufacturer'sstatement
form-with-the-notiee-ofaceeptanee:)) (1) Review by the attor-

ney general, a request for arbitration appearing to be timely,
complete and to have met the jurisdictional requirements of
chapter 19.118 RCW will be assigned to the board.

(2) A notice that the request has been assigned to the
board to be scheduled for an arbitration hearing will be sent

of claim and appearance of jurisdiction within the authority

to the consumer and manufacturer by certified mail or e-mail
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if requested by a party. The designated manufacturer contact

WSR 10-01-069

AMENDATORY SECTION (Amending WSR 02-12-093,

will be sent a copy of the consumer's request for arbitration
and a manufacturer's statement form with the notice of
assignment.

(3) Upon receipt of a request for arbitration from the
attorney general, the board will record the date it receives the
assignment in the request for arbitration record and immedi-
ately notify the Lemon Law administration.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-060 Powers and duties of arbitration
special master. (1) An arbitration special master may be
appointed by the arbitration board to hear and decide prelim-
inary and post-hearing issues ((whieh-are)) within the arbitra-
tion board's authority. Requests for an arbitration special
master ((smay)) must be made in writing by ((either)) a party
to the Lemon Law administration. The request will be
reviewed by the program manager to determine whether
issues identified in the special master request will be resolved
by the program manager, forwarded to the board or denied.
Post-hearing arbitration special masters and the program
manager shall not resolve matters previously presented in the
arbitration hearing and addressed in the arbitration decision
except for clarification, or extend the time for compliance
beyond the time necessary to hear and notify the parties of a
decision about the issues in dispute or requiring clarification.

(2) Issues which may be decided by the program man-
ager or arbitration special master include but are not limited
to: Motions to quash or limit the scope of subpoenas, dis-
putes related to requests to view the vehicle, disputes relating
to an arbitration award including specification of the award
amounts which could not have been or were not resolved at
the arbitration hearing or matters necessary for compliance
with the arbitration decision such as: Time and place for
compliance, condition of the vehicle to be returned, clarifica-
tion or recalculation of refund amounts or a determination
that an offered vehicle is reasonably equivalent to the vehicle
being replaced. The program manager or the arbitration spe-
cial master may conduct telephonic conferences with a party
or parties, as appropriate, and may request additional written
information in order to rule on issues.

(3) ((An)) The program manager or the arbitration spe-
cial master shall not extend the forty day period during which

the manufacturer must comply with the arbitration decision
except where the program manager or arbitration special
master makes a finding that:

(a) The ((dispute)) issues identified in the special master
request could not have been brought ((te-the-beard)) allowing
sufficient time to conclude compliance within the forty day
compliance period; and

(b) If the manufacturer made the request for a special
master, the manufacturer's position in the dispute is sup-
ported by the special master's decision.

(4) Arbitration special masters shall sign a written oath
prior to their appointment as arbitration special master attest-
ing to their impartiality. There shall be no ex parte communi-
cation initiated by a party with an arbitration special master.

filed 6/4/02, effective 7/5/02)

WAC 44-10-070 Manufacturer's statement. (1) The
manufacturer shall provide information relevant to the reso-
lution of the dispute to the consumer and board on a form cre-
ated by the Lemon Law administration. The manufacturer's
statement form shall be completely answered and shall
include, but not be limited to, the following information:

(a) A statement of any affirmative defenses, and any
legal or factual issues to be raised at the hearing. Any issues
or affirmative defenses not raised in a timely manufacturer's
statement or other documents ((filed)) not provided to the
consumer and submitted to the board prior to the hearing may
be excluded or limited by the arbitrator at the hearing; except
as provided in WAC 44-10-080(6).

(b) The name, title, and business address of any per-
son(s) the manufacturer plans to call as witnesses or from
whom affidavits or written testimony will be presented;

(c) A statement identifying the year, make, model,
options, color and any other significant information pertain-
ing to the vehicle or vehicles it intends to offer as a reason-
ably equivalent replacement vehicle if the consumer prevails
and requests replacement. If the manufacturer believes in
good faith that replacement is impossible, or unreasonable, or
cannot be provided timely pursuant to compliance require-
ments the manufacturer must raise such issue in its statement.

(2) The manufacturer must exercise its option to request
a viewing of the consumer's motor vehicle by including a
request to view the vehicle in the manufacturer's statement.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-080 Manufacturer's option to request a
viewing of motor vehicle. (1) A manufacturer may request a
viewing of the vehicle to aid in preparation of its defense. The
request for a viewing of the vehicle must be indicated in the
manufacturer's statement.

(2) The manufacturer and the consumer shall ((attempt
te)) arrange a mutually agreeable time and location for such
viewing. If after reasonable good faith attempts to arrange a
viewing, a mutually agreeable time and location is not estab-
lished, the manufacturer may request the Lemon Law admin-
istration program manager to set a time and location for view-
ing.

(3) Upon receipt of a request to set a viewing, the Lemon
Law administration program manager shall establish a time
and location for viewing that is reasonably convenient for the
parties. The location may be the consumer's residence if other
locations are not reasonably convenient for the parties((5)).
The consumer must be present during the viewing, unless the
consumer expressly waives in writing the right to be present.

(4) The viewing is not meant to be another attempt to
repair the vehicle and no repair procedures shall be con-
ducted.

(5) The manufacturer may perform limited nonrepair
diagnostic examinations and inspection procedures, such as
test driving the vehicle or attaching a testing device to the
vehicle. The results of any diagnostic procedures or data
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gathered as a result of such procedures shall be supplied to
the consumer as soon as it is available.

(6) If the viewing of the vehicle reveals any affirmative
defenses or legal or factual issues not previously raised in the
manufacturer's statement or consumer's request for arbitra-
tion, either party may file amendments with the Lemon Law
administration within three business days of the viewing, or,
no later than three business days prior to the hearing date,
whichever is earlier.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-090 Arbitration fee. (((1)) A three dollar
arbitration fee shall be collected by the new motor vehicle
dealer or lease company from the consumer at completion of
the sale or lease of a new motor vehicle except for a transac-
tion with a consumer who is not a resident of this state and
who does not intend to register the vehicle in this state. No
fee shall be collected where the purchase, lease or transfer is
made to a party other than a consumer.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-100 Subpoenas. (1) A party's request for a
subpoena to be issued ((enbehalf-of-the-beard)) must be
received by the Lemon Law administration with the con-
sumer's request for arbitration or the manufacturer's state-
ment to be considered. A consumer may submit a request for
a subpoena within three business days of receipt of a manu-
facturer's statement. The ((beard)) attorney general shall
make a determination of whether the documents and records
sought by the party are reasonably related to the dispute ((ane

notify-the LemonLaw-administration-of the-determination)).

(2) A subpoena issued by the attorney general shall iden-
tify the party causing the issuance of the subpoena, designate
that the subpoena is issued by the attorney general pursuant to
RCW 19.118.080, state the purpose of the proceeding, and
command the person to whom it is directed to produce at the
time and place set in the subpoena the designated documents
or records under his or her control.

(3) Service of the subpoena may be made be certified
mail, return receipt requested, e-mail if requested by a party
or by overnight express delivery.

(4) A person to whom a subpoena is directed may submit
a written request to suspend or limit the terms of the sub-
poena to the Lemon Law administration within five business
days of receipt of the subpoena and shall notify the party who
requested the subpoena, of the request to suspend or limit it.
The request must be accompanied by a short statement set-
ting forth the basis for the request. The Lemon Law adminis-
tration program manager may suspend or modify the sub-
poena or shall assign the request to be heard at the arbitration
hearing.

(5) Where the Lemon Law administration program man-
ager upholds or modifies the subpoena, the responding per-
son or party shall comply with the date set in the subpoena or
within five business days, whichever is greater.
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AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-110 Scheduling of arbitration hearings.
The board has the authority to schedule the arbitration hear-
ing at its discretion. The Lemon Law administration shall
notify the parties of the date, time and place by certified letter
mailed at least ten calendar days prior to the hearing. Hear-
ings may be scheduled during business hours, Monday
through Thursday evenings, or Saturdays. If for any reason
an arbitration hearing must be rescheduled, the board or the
Lemon Law administration shall promptly notify the parties
by mail, e-mail if requested by a party or telephone.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-120 Withdrawal. A consumer may with-
draw a request for arbitration at any time.

A first withdrawal shall be granted without prejudice((;
altheugh)). Upon notice to the Lemon Law administration of
withdrawal, the thirty month period ((in-which-the-consumer
must-submit-arequestfor)) manufacturer mandatory arbitra-
tion participation period shall resume running. A consumer
who has withdrawn may resubmit the claim for arbitration.
However, if the consumer withdraws the second request, the
withdrawal shall be considered a withdrawal with prejudice
and the consumer shall not be allowed to resubmit the claim
for arbitration.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-150 Settlement of dispute. (1) Both par-
ties shall notify the Lemon Law administration of a resolu-
tion for settlement of the dispute after the request for arbitra-
tion has been ((aeeepted-by)) assigned to the arbitration
board. The Lemon Law administration shall verify the terms
of the settlement or resolution. The disclosure of terms is for
statutorily required record keeping only. The settlement or
agreement to otherwise resolve the dispute is not subject to
approval by the board or the attorney general.

(2) Notice of settlement or agreement to resolve the dis-
pute shall be treated procedurally as if the consumer had
withdrawn from the arbitration process, as set forth in WAC
44-10-120.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-170 Powers and duties of arbitrators. (1)
Arbitrators shall have the duty to conduct fair and impartial
hearings, to take all necessary actions to avoid delay in the
disposition of proceedings, to maintain order, and to meet the
sixty day time frame required by RCW 19.118.090 for the
rendering of a decision. They shall have all powers necessary
to meet these ends including, but not limited to, the power:

(a) To consider any and all evidence offered by the par-
ties which the arbitrator deems necessary to an understanding
and determination of the dispute;
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(b) To regulate the course of the hearings and the con-
duct of the parties, their representatives and witnesses;

(¢) To schedule vehicle inspection by the technical
experts, if deemed necessary, at such time and place as the
arbitrator determines;

(d) To continue the arbitration hearing to a subsequent
date if, at the initial hearing, the arbitrator determines that
additional information is necessary in order to render a fair
and accurate decision. Such continuance shall be held within
ten calendar days of the initial hearing;

(e) To impose sanctions for failure of a party to comply
with a subpoena pursuant to RCW 19.118.080 (2)(b);

(f) To calculate and order the joint liability for compli-
ance obligations of motor home manufacturers, when appli-
cable, as part of ((an)) arbitration decisions when ordering
repurchase or replacement of a new motor vehicle.

(2) The board is responsible for the assignment of arbi-
trators to arbitration hearings. The selection and assignment
of arbitrators is not subject to the approval of either party.

(3) Arbitrators must not have a personal interest in the
outcome of any hearing, nor be acquainted with any of the
participants except as such acquaintance may occur in the
hearing process, nor hold any prejudice toward any party.
Arbitrators shall not be directly involved in the manufacture,
distribution, sale, or warranty service of any motor vehicle.
Arbitrators shall maintain their impartiality throughout the
course of the arbitration proceedings.

(a) An arbitrator shall sign a written oath prior to the
commencement of each arbitration hearing to which he or she
has been assigned, attesting to his or her impartiality in that
case.

(b) There shall be no direct communication between the
parties and the arbitrators other than at the arbitration hear-
ing. Any other oral or written communications between the
parties and the arbitrators shall be channeled through the
board. Any prohibited contact shall be reported by the arbi-
trators to the board and noted in the case record.

AMENDATORY SECTION (Amending WSR 96-03-155,
filed 1/24/96, effective 2/24/96)

WAC 44-10-180 The arbitration hearing. (1) The
conduct of the hearing shall encourage a full and complete
disclosure of the facts.

(2) Arbitrators may admit and give probative effect to
evidence which possesses probative value commonly
accepted by reasonably prudent people in the conduct of their
affairs. They shall give effect to the rules of privilege recog-
nized by law. They may exclude incompetent, irrelevant,
immaterial, and unduly repetitious evidence.

(3) The consumer shall present his or her evidence and
witnesses, then the manufacturer shall present its evidence
and witnesses.

(4) Each party may question the other after each presen-
tation, and may question each witness after testimony. The
arbitrator may question any party or witness at any time.

(5) The arbitrator shall ensure that a tape recording
record of the hearing is maintained.

(6) The arbitrator shall administer an oath or affirmation
to each individual who testifies.

WSR 10-01-069

(7) The hearing procedure contemplates that both parties
will be present. However, either party may offer written tes-
timony only((;-asteng-as)) if the board and ((the-etherparty
are-informed-of such-and)) other parties are in receipt of that
evidence prior to the day of the hearing.

(8) A party may request presentation of its case by tele-
phone.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-200 The arbitration decision. (1) The
arbitration board shall issue the decision in each case to the
Lemon Law administration within sixty calendar days of
((aceeptanee)) receipt of the request for arbitration:

(a) All decisions shall be written, in a form to be pro-
vided by the Lemon Law administration, dated and signed by
the arbitrator, and sent by certified mail to the parties;

(b) The date on which the board provides the arbitration
decision to the Lemon Law administration shall determine
compliance with the sixty day requirement to issue an arbitra-
tion decision;

(¢) The written decision shall contain findings of fact and
conclusions of law as to whether the motor vehicle meets the
statutory standards for refund or replacement;

(1) If the consumer prevails and has elected repurchase of
the vehicle, the decision shall include the statutory calcula-
tions used to determine the monetary award,

(i) If the consumer prevails and has elected replacement
of the vehicle, the decision shall identify or describe a reason-
ably equivalent replacement vehicle and any refundable inci-
dental costs;

(iii) If the consumer prevails and the manufacturer ((is))
and the consumer have been represented by counsel, the deci-
sion shall include a description of the awarded reasonable
costs and attorneys' fees incurred by the consumer in connec-
tion with board proceedings.

Reasonable costs and attorneys' fees shall be determined
by the arbitrator based on an affidavit of costs and fees pre-
pared by the consumer's attorney and submitted no later than
the conclusion of the arbitration hearing. The affidavit may
be amended for post-hearing costs and fees. The amended
affidavit of costs and fees must be delivered to the manufac-
turer's designated representative by certified mail or personal
service and a copy submitted to the Lemon Law administra-
tion by the consumer's attorney within thirty days of the con-
sumer's acceptance of the decision but in no case after a man-
ufacturer's compliance with a decision;

(d) Upon receipt of the board's decision, the Lemon Law
administration will distribute it to the parties by certified mail
or e-mail if requested by a party.

(2) Upon request of a party, an arbitrator shall make fac-
tual findings and modify the offset total where the wear and
tear on those portions of the motor home designated, used, or
maintained primarily as a mobile dwelling, office, or com-
mercial space is significantly greater or significantly less than
that which could be reasonably expected based on the mile-
age attributable to the consumer's use of the motor home in an
arbitration decision awarding repurchase or replacement of a

new motor vehicle ((eriginallypurehased-orleased-atretail
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afterJune30,1998)). An arbitrator will consider the actual
amount of time that portions of the motor home were in use
as dwelling, office or commercial space. The arbitrator shall
not consider wear and tear resulting from:

(a) Defects in materials or workmanship in the manufac-
ture of the motor home including the dwelling, office or com-
mercial space;

(b) Damage due to removal of equipment pursuant to
RCW 19.118.095 (1)(a); or

(c) Repairs.

The modification to the reasonable offset for use may not
result in the addition or reduction of the offset for use calcu-
lation by more than one-third. The modification shall be
specified as a percentage for reduction or addition to the off-
set calculation. The modification to the reasonable offset for
use shall apply to the offset calculation at the time of repur-
chase or replacement of the motor home.

(3)(@) () A motor home manufacturer is _indepen-
dently liable for compliance with a decision awarding repur-
chase or replacement of the motor home if the manufacturer:

(1) Has met or exceeded the reasonable number of
attempts to diagnose or repair the vehicle as set forth in RCW
19.118.041 (3)(a) or (b); or

(i1) Is responsible for sixty or more applicable days out
of service by reason of diagnosis or repair as set forth in
RCW 19.118.041 (3)(c), the motor home manufacturer is
independently liable for compliance with a decision awarding
repurchase or replacement of the motor home.

(b) If a motor home manufacturer has not met the criteria
set forth in (a)(i) and (ii) of this subsection, but has contrib-
uted to the combined total of sixty or more days out of service
by reason of diagnosis or repair as set forth in RCW
19.118.041 (3)(c), the manufacturer is jointly liable with the
other liable motor home manufacturers for compliance with a
decision awarding repurchase or replacement of the motor
home.

(c) If a motor home manufacturer has met or exceeded
the reasonable number of attempts to diagnose or repair the
vehicle as set forth in RCW 19.118.041 (3)(a) ((e¥)). (b), or
(c) and the manufacturer, together with one or more other
motor home manufacturers, contributed to a combined total
of sixty or more days out of service by reason of diagnosis or
repair as set forth in RCW 19.118.041 (3)(c), the motor home
manufacturer is jointly and severally liable for compliance
with a decision awarding repurchase or replacement of the
motor home.

(d) In a decision awarding repurchase or replacement of
a motor home, and that allocates compliance liability, an
arbitrator will identify the motor home manufacturer's mini-
mum percentage of contribution to compliance with the
award. In determining the allocation of liability among
jointly liable motor home manufacturers, the arbitrator will
consider a motor home manufacturer's contribution to the
total number of applicable days out of service as a factor.

() When applicable as set forth in RCW 19.118.090
((65))) (6), the arbitrator must allocate liability for the con-
sumer's costs and attorneys' fees among the liable motor
home manufacturers represented by counsel. The arbitrator
will specify the liable motor home manufacturer's minimum
percentage of contribution to compliance with the award. The
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motor home manufacturer's minimum percentage of contri-
bution for the consumer's costs and attorneys' fees may be
different from the minimum percentage of contribution of the
motor home manufacturer's compliance obligation due to
other liable motor home manufacturers' lack of representa-
tion by counsel.

(f) An ((arbitrater)) arbitration decision must specify ((in
the-deeisten)) that the lack of compliance, late or delayed
compliance, or the filing of an appeal by another liable motor
home manufacturer will not affect a motor home manufac-
turer's independent liability for compliance with a decision
awarding repurchase or replacement of the motor home.

)

A motor home manufacturer may present testimony and other
evidence regarding the allocation of liability for compliance
with arbitration decisions awarding repurchase or replace-
ment of the motor home. If the motor home manufacturers
agree amongst themselves to terms for the allocation of lia-
bility for compliance obligations, the arbitrator must include
the terms in the arbitration decisions awarding repurchase or
replacement of the motor home if the terms are consistent
with the arbitration decisions, specific, complete and not oth-
erwise contrary to chapter 19.118 RCW.

(4) Included with the copy of the arbitration decision
sent to the consumer shall be a form to be completed by the
consumer, indicating acceptance or rejection of the decision
and general information to the consumer explaining the con-
sumer's right to appeal the decision to superior court. The
consumer must return the form to the Lemon Law adminis-
tration within sixty calendar days from the date of the con-
sumer's receipt of the decision or the decision will be deemed
to have been rejected as of the sixty-first day.

(5) The consumer shall have one hundred twenty calen-
dar days from the date of the rejection of the decision to file a
petition of appeal in superior court. At the time of filing an
appeal, the consumer shall deliver by certified mail or by per-
sonal service a conformed copy of the petition to the attorney
general.

(6) If the consumer accepts a decision which awards
repurchase or replacement, the Lemon Law administration
shall send a copy of the form completed by the consumer
indicating acceptance to the manufacturer by certified mail
((for-the-board-te)) or e-mail if requested by the manufacturer
and shall include a manufacturer's intent form.

A verification of compliance form shall be sent to the
consumer by the Lemon Law administration. The verification
of compliance form shall be completed and returned to the
Lemon Law administration by the consumer upon the manu-
facturer's compliance with the decision.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-221 Resale documents—Attorney gen-
eral procedures. (1) When a vehicle has been determined by
the new motor vehicle arbitration board, or has been adjudi-
cated in a superior or appellate court of this state, as having
one or more nonconformities or serious safety defects that
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have been subject to a reasonable number of attempts by the
manufacturer to conform the vehicle to the warranty:

(a) The Lemon Law administration will provide the man-
ufacturer with the "Lemon Law resale documents" necessary
to resell or otherwise transfer the vehicle together with
instructions regarding compliance with RCW 19.118.061 and
applicable rules;

(b) The Lemon Law administration will provide the
manufacturer with the required documents by certified mail
at the conclusion of the period pursuant to RCW 19.118.090
(9) for a manufacturer to file an appeal or upon notice from
the manufacturer of receipt of the vehicle, whichever occurs
first.

(2) When a vehicle is the subject of a "settlement" under
chapter 19.118 RCW:

(a) The Lemon Law administration will provide the man-
ufacturer with the "Lemon Law resale documents" necessary
to resell or otherwise transfer the vehicle together with
instructions regarding compliance with the RCW 19.118.061
and applicable rules;

(b) The Lemon Law administration will provide the
manufacturer with the required documents by certified mail
or express mail upon notice of the settlement by the parties
((erupenreeceiptiromamanufacturer sponsered-disputeres-

on-or-award;-and-notice-of the-eon

dealer));

(c) The Lemon Law administration will provide the man-
ufacturer with the required "Lemon Law resale documents"
and instructions regarding compliance with this section by
certified or express mail upon notice of the consumer's accep-
tance of a decision or award for repurchase or replacement of
the consumer's vehicle from a manufacturer dispute program.

(3) When a vehicle is the subject of final determination,
adjudication or settlement under a "similar law of another
state":

(a) The Lemon Law administration will provide the man-
ufacturer, agent, motor vehicle dealer or other transferor with
the resale documents necessary to resell or otherwise transfer
the vehicle together with instructions regarding compliance
with this section;

(b) The Lemon Law administration will provide the
manufacturer, agent, motor vehicle dealer or other transferor
with the resale documents by certified mail upon receiving a
written request for Lemon Law resale documents, which
includes a description of the defects or conditions causing the
vehicle to be reacquired by the manufacturer.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-222 Manufacturer duties upon receipt
of a returned vehicle. The manufacturer must:

(1) Notify the Lemon Law administration and the depart-
ment of licensing upon receipt of the vehicle from the con-
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sumer due to a determination, adjudication or settlement pur-
suant to chapter 19.118 RCW and chapter 44-10 WAC.

(2) Correct and warrant a serious safety defect and exe-
cute the appropriate section of the Lemon Law resale docu-
ments identifying corrections made to serious safety defect
and nonconformities.

(3) Within sixty days of receipt of the vehicle submit a
title application identifying corrections made to serious
safety defect and nonconformities to the department of
licensing in this state for title to the motor vehicle.

(4) Attach the "Lemon law resale windshield display," as
provided by the Lemon Law administration, to the lower cen-
ter of the front windshield or window on the driver's side of
the vehicle in a manner so as to be readily visible from the
exterior of the vehicle.

((3)Correctand-warrant-a-serioussafety-defeet:
ﬁﬁ;ﬁ Eflhssﬁslﬁg IEf EEHEEHE? of a-none s.ﬁﬁmﬁtj. o SE?EIHS
Lemontawresale-doeuments:))

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-300 Imposition of fine for manufacturer
noncompliance with an arbitration decision. (1) Pursuant
to RCW 19.118.090, the Lemon Law administration program
manager may impose a fine against a manufacturer if, after
forty calendar days from the manufacturer's receipt of notice
of consumer's acceptance of an arbitration decision, the man-
ufacturer has not complied with the decision, notwithstand-
ing any arbitration special master hearing or findings. Notice
of the imposition of fine shall be to the manufacturer by cer-
tified mail, e-mail if requested by the manufacturer or per-
sonal service.

(2) A fine against the manufacturer for noncompliance
may be imposed according to the following schedule for each
day after the forty day calendar period:

DAYS 1 THROUGH 10................. $ 300.00 PER DAY
DAYS 11 THROUGH20 ................ $ 500.00 PER DAY
DAYS 21 THROUGH 30 ................ $ 700.00 PER DAY
DAYS3I ANDON . .......ovvnin.... $1000.00 PER DAY

The foregoing fines shall accrue until the manufacturer
complies or until one hundred thousand dollars has accrued,
whichever occurs first.

AMENDATORY SECTION (Amending WSR 02-12-093,
filed 6/4/02, effective 7/5/02)

WAC 44-10-310 Request for review of imposition of
fine. (1) The manufacturer shall have ten days from the date
of receipt of notice of imposition of fine to request a review
of imposition of fine. The manufacturer's request for review
of imposition of fine shall be sent to the Lemon Law admin-
istration in writing and shall state the reasons for the manu-
facturer's noncompliance with the arbitrator's decision within
the forty calendar day period.

(2) Upon receipt of a request for review of imposition of
fine, the Lemon Law administration shall have ten days to
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conduct a review or request additional information from the
parties or other persons regarding manufacturer noncompli-
ance.

(3) The review shall be limited to determining whether
the manufacturer has shown by clear and convincing evi-
dence that any delay or failure of the manufacturer to comply
within forty calendar days following the manufacturer's
receipt of notice of consumer's acceptance was beyond the
manufacturer's control or was acceptable to the consumer as
evidenced by a written statement signed by the consumer. No
other issues shall be considered in the review.

(4) The Lemon Law administration shall issue a written
review determination which shall be delivered to the manu-
facturer by certified mail, e-mail if requested by the manufac-
turer or personal service.

(5) If it is determined that the manufacturer's noncompli-
ance was beyond the manufacturer's control or was accept-
able to the consumer as evidenced by a written statement
from the consumer, the imposition of fine shall be rescinded.
The imposition of fine shall be affirmed where the manufac-
turer has failed to show clear and convincing evidence as
required by WAC 44-10-310(3). If the imposition of fine is
affirmed, the manufacturer shall be liable for a fine according
to the schedule specified in WAC 44-10-300(2) including all
days during the pendency of review under this section and
until compliance with the arbitrator's decision or until one
hundred thousand dollars has accrued, whichever comes first.

(6) If a fine is rescinded under WAC 44-10-310(5) the
Lemon Law administration program manager may impose a
fine against the manufacturer where the manufacturer fails to
comply with the agreement between the manufacturer and the
consumer, or when the manufacturer fails to comply immedi-
ately after the circumstances no longer exist which made
compliance beyond the control of the manufacturer. Notice of
such fine shall be by certified mail, e-mail if requested by the
manufacturer or ((persensnel)) personal service to the manu-
facturer and shall be imposed according to the schedule in
WAC 44-10-300(2), and imposition of such fine is subject to
review by the Lemon Law administration upon request of the
manufacturer under WAC 44-10-310.

WSR 10-01-072
PERMANENT RULES
OFFICE OF
FINANCIAL MANAGEMENT
[Filed December 14, 2009, 12:51 p.m., effective January 14, 2010]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Currently, chapter 82.60 WAC provides stan-
dards for both property and liability local government self-
insurance programs and health and welfare local government
self-insurance programs. As the programs have matured and
the insurance environment has changed over years, these two
types of programs (property/liability and health/welfare)
have become so different as to require separate standards for
each type of self-insurance program. As a result, temporary
guidelines were put into place with the intent to engage in
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rule making at a later time using the APA process described
in chapter 34.05 RCW.

Local government self-insurance programs have oper-
ated under the above-mentioned temporary guidelines for a
number of years, which has caused confusion among the pro-
grams in determining what standards they are required to
meet. Also, because the rules had not been updated and were
not specific enough to each type of program given the
changes in the insurance, economic and legal environment
over time, oral waivers from requirements in both rules and
guidelines were provided to some programs, creating further
confusion due to lack of written documentation.

The state risk manager is required to adopt rules which
create standards for solvency, management, operations and
certain contracts. The office of financial management, work-
ing with the property and liability advisory board, has created
proposed revisions to chapter 82.60 RCW which (1) remove
the health and welfare rules from chapter 82.60 RCW and
addres